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band's accommodation for the purchase price of a jack in which she had 
no interest. 

At common law a married woman could not bind herself by a contract. 
Pollock On Contracts,, 4 ed., pp.. 148, 149. The right to make contracts 
has been conferred by statute, and courts have construed such statutes 
strictly. If a note is given by husband and wife in payment of money 
loaned the husband, the wife is not liable on the note unless it can be 
affirmatively shown that the consideration for the note passed to the wife ; 
Fisk v. Mills, 104 Mich., 433 ; or was for the benefit of her separate estate. 
March, Price & Co. v. Clark, 14 Fed., 406. A married woman cannot enter 
into contracts of securityship. Cummings v. Martin, 128 Ind., 20; Wester- 
velt v. Baker, 56 Neb., 63. Hence a wife cannot bind herself on a note 
given as security for her husband. Kelso v. Tabor, 52 Ba., 125. If the con- 
sideration for a note was received by her husband, or went to pay his 
debts or liabilities for which neither she nor her separate were bound, 
it will be held a contract of securityship and not binding on the wife. Way 
v. Peck, 47 Conn., 27 ; Vogel v. Lechncr, 102 Tnd., 55 ; Saulsbury v. Weaver, 
59 Ga., 254. But some courts have held that if she contracted as principal 
in fact, she is bound, though it is not shown that the consideration was 
beneficial to her or her separate estate. Potter et al. v. Sheets et al., 5 Ind. 
App., 506. It is well settled in New Hampshire that where a married 
woman gives her note in return for a loan to her husband to enable him 
to pay his debts or to engage in business, she is liable. Iona Savings Bank 
v. Boynton, 69 N. H., 77; Jackson v. Holt, 64 N. H., 478. Georgia in the 
case of Rood v. Wright, 124 Ga., 489, followed the New Hampshire rule, 
although in an earlier case, Veal v. Hurt, 63 Ga., 728, the contrary was 
held. Massachusetts has extended the New Hampshire rule and held she 
is liable as an accommodation indorser. Middleborough Nat. Bank v. Cole, 
191 Mass., 168; Binney v. Globe Nat. Bank, 150 Mass., 574. The holding of 
the principle case illustrates the slowness of the courts in extending to 
married women the rights the legislatures intended to confer. While the 
weight of authority is doubtless in accord with this decision, yet there 
seems to be a tendency in the opposite direction. With the advent of 
women more and more into political and commercial life this decision 
probably would not be generally followed. 



Landlord and Tenant — Injury Due to Failure to Repair — Cove- 
nant to Repair — Guest. — Mesher v. Osborne, 34 Pac, 1092 (Wash.). — 
Held, that where a landlord covenanted to repair the demised premises 
there arose the antecedent duty to inspect the same for concealed dangers, 
and he is charged with knowledge of what a reasonable inspection on his 
part would have discovered ; hence, where a child fell through the top of 
a concealed cesspool while playing on the premises, and such defect would 
have been discovered by the landlord upon reasonable inspection, he was 
liable as for a tort. 

It is conceded that a guest of the tenant is so far identified with him 
that his right to recover is the same as the tenant's. Davis v. Pacific Power 
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Co., 107. Cal., 563; Wilcox v. Zane, 167 Mass., 302; Fisher v. Jansen, 128 
111., 549. But as to the landlord's liability on his covenant to repair as re- 
gards injuries to a stranger there is conflict. Some courts are of the 
opinion that the covenant to repair will not inure to the benefit of a 
stranger to it and no tort liability as to such stranger will ensue for a 
breach. May v. Ennis, 78 N. Y. App. Div., 552; Burdick v. Cheadle, 26 
Ohio St., 393 ; Davis v. Smith, 26 R. I., 129. The other view, supported by 
the weight of authority, is to the effect that the landlord's liability is for 
negligence, and the covenant being a mere matter of inducement, he is 
liable for want of due care in not making repairs. Boyce v. Snow, 187 111., 
181 ; Campbell v. Portland Sugar Co., 62 Me., 552 ; Barron v. Liedhoff, 95 
Minn., 474; and for defects which existed at the time he parted with the 
control as well as those arising later. Moody v. New York, 43 Barb. N. Y., 
282 ; Davenport v. Buckman, 10 Bosw., 20 ; Cheetham v. Hampson, 4 T. R., 
318. Nevertheless, adopting the latter ruling, the courts have established 
the general proposition, apparently contrary to the principal case, that 
whether the landlord's duty to make repairs arises out of contract or by 
operation of law, aetual notice of the defect must be brought home to him, 
or the fact proved that it existed for so long a time that he is chargeable 
with constructive notice, in order to hold him liable. Gately v. Campbell, 
124 Cal., 520; Greene v. Hague, 10 111. App., 598; Galvin v. Beals, 187 
Mass., 250; Vorrath v. Burke, 63 N. J. L., 188; Idel v. Mitchell, 158 N. Y., 
134; Tredway v. Machin, 91 L. T. R. (N. S.), 310. The English decisions 
go even further in holding that though there be a covenant to repair, ex- 
press notice is necessary,7V<?dwa;y v. Machin, supra, and that means of 
knowledge is immaterial, Hugall v. McLean, 53 L. T. R., 94. Following 
this idea, some cases in this country hold that a covenant to repair means 
to repair only within a reasonable time after notice. Spellman v. Bannigan, 
36 Hun. (N. Y), 174; Sieber v. Blanc, 76 Cal., 173. And others, that 
though the defendant agreed to repair, yet if he did not and the plaintiff 
knew that fact, there can be no recovery. Shackford v. CofUn, 95 Me., 
69. A contrary rule obtains in a few jurisdictions. There it is held that 
if it is the landlord's duty to repair, he is liable for want of due care in 
not repairing, whether he has notice or not of the defect ; Leydecker v. 
Brintnall, 158 Mass., 292; Wilber v. Follansbee, 97 Wis., 577; Wertheimer 
v. Saunders, 95 Wis., 573 ; especially if the locus in question be a common 
way, Lindsay v. Leigton, 150 Mass., 285; or if the tenant did not know of 
the defect and the landlord knew or by the exercise of due care could 
have known. Sternberg v. Wilcox, 96 Tenn., 163; Hines v. Wilcox, 96 
Tenn., 325. The Canadian view is that notice is immaterial, for it is the land- 
lord's duty to inspect the premises from time to time to see if they need re- 
pair, and he is charged with what he might have discovered. Troude v. Mel- 
drum, 21 Que. Sup. Ct., 75. It is to be noted that in examining the cases 
cited in 24 Cyc, 1120, and elsewhere as supporting the general rule that the 
landlord must have notice ; in thirteen cases out of fifteen there was no 
covenant to repair, and that fact was mentioned by the court as a material 
circumstance in deciding the case. Thus it would seem that the holding 
of the principal case at least states a debatable proposition in spite of the 
general assumption to the contrary. See XXIII Yale Law Journal, 2, 184. 



